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Employers and employees are expected to abide by employment
contracts voluntarily entered into between them. It is fundamental
to the well-being of our society and our economy that valid contracts of employment be honoured. 1
I.

GENERAL BACKGROUND

A.

Introduction

The relationship between an employer and an employee is predicated by the conclusion of a valid contract of employment.2 One of
the requirements for a valid employment contract is that the parties
must be in agreement with regard to the contractual terms which regulate their contractual relationship.' A restraint of trade clause is a
contractual term which is frequently included in an employment contract. The consequence of a restraint of trade clause in a contract is
that the freedom of one of the parties to engage in one or more specified commercial activities is restricted after termination of the employment contract.4 Nonetheless, the right of every person to trade
freely enjoys protection by the Constitution of the Republic of South
Africa of 1996 through stipulation of the following: "Every citizen has
the right to choose their trade, occupation or profession freely. The
practice of a trade, occupation or profession may be regulated by
law."'
Furthermore, it is generally accepted that once the parties in a contractual relationship have come to an agreement with respect to the
contractual terms which will govern their relationship, these terms
should be honoured unless the terms are contrary to the law, morality,
public policy, or public interest.6 In Printing& Numerical Registering
Co. v. Sampson,7 the sanctity of contractual terms in a contract was
reiterated: "if there is one thing which more than another public policy requires, it is, that men of full age and competent understanding
shall have the utmost liberty of contracting, and that their contracts
when entered into freely and voluntarily, shall be held sacred .
"..8
1. Penrose Holdings (Pty) Ltd. v. Clark, 1993 (14) I.L.J. 1558, 1565 (IC) (S. Afr.).

2.

FANIE VAN JAARSVELD

& STEFAN VAN ECK, PRINCIPLES OF LABOUR LAW

20-21 (2d ed. 2002).
3. Consensus is regarded as the basis of the modern law of contract. J S McLennan, Reliance and Justus Error: Theories of Contract, 111 SAL 232, 232 (1994). Consensus means that "the minds of the parties must meet in order to create a contract."

Id.
4.
5.
6.
7.
8.
SAI

AJ KERR, THE PRINCIPLES OF THE LAW OF CONTRACT 204 (6th ed. 2002).
S. AFR. CONST. (Act 108 of 1996) ch. 2 § 22 (Chapter 2 is the Bill of Rights).
See KERR, supra note 4, at 181-235.
44 L.J.K.B. 705 (1875) (Eng.).
Brahm Du Plessis & D M Davis, Restraint of Trade and Public Policy, 101
86, 86 (1984) (citing Sampson, 44 L.J.K.B. at 705).
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What follows is a reflection on the history and the validity of restraint of trade clauses as contractual terms in South African employment contracts. 9 The Article is divided into seven parts. Part I deals
with the general meaning of restraint of trade clauses and the reasons
for including these clauses in employment contracts. This is followed
by a discussion of the then-uncertain status of restraint of trade
clauses in South African employment contracts until 1984, when the
status of restraint clauses in contracts was finally addressed. In Part
III, the consequences of the Appeal Court's 1984 groundbreaking decision in Magna Alloys & Research (Pty) Ltd. v. Ellis' will be examined. During 1996, the final Constitution of South Africa was
enacted which afforded protection to individuals to trade freely. 1 '
The influence of this constitutional guarantee on the validity of a restraint of trade clause is discussed in Part IV. This is followed by an
analysis of the meaning of public policy as a criterion for the enforcement of a restraint of trade clause Part V. Diverse aspects pertaining
to the practical enforcement of restraint clauses are dealt with in Part
VI of the article, and finally, the conclusion follows in Part VII.
B.

"A

ContractualPromises in Employment Contracts

CONTRACT

is an agreement giving rise to obligations which are

enforced or recognised by law." 12 Broadly, there are two categories of
contracts which are of special importance in modern western society,
namely, contracts to provide goods and contracts to provide services. 13
An example of a contract where services are rendered is the contract
between an employer and an employee, referred to as an employment
contract. 4 An employment contract must comply with most of the
usual contractual requirements to be valid. 5
9. Numerous articles and case law are available on this topic. Most of the important literature has been included in this article. Any oversight or omission in this
regard is my own.
10. 1984 (4) SA 874 (A) (S. Afr.); see discussion infra Part III.B.

11. See S. AFR. CONST. (Act 108 of 1996).
12. SIR GUENTER TREITEL, THE LAW OF CONTRACT 1 (10th ed. 1999).
13. J R Harker, The Role of Contract and the Object of Remedies for Breach of
Contract in Contemporary Western Society, 101 SALJ 121, 128 (1984). It is submitted
that these two categories of contracts are identified by Harker in reference to the two
general reasons preceding the conclusion of contracts. Id. at 127-28. Moreover, there
are different ways to classify contracts namely: according to the parties, according to

subject-matter, according to form, or according to effect. 1 CHITTY

ON CONTRAcrs

17

(H. G. Beale ed., 28th ed. 1999).
14. See VAN JAARSVELD & VAN ECK, supra note 2, at 47.
15. The requirements for a valid employment contract are the following: (i) consensus must exist between an employer and employee (the parties) with regard to the
terms of the contract, (ii) the parties must have contractual capacity, and (iii) the
contract must be legally and physically possible. See id. at 50-51. No other formalities, for example, the contract must be in writing, are required. Id. at 51.
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The general "object, [sic] of contracts is to regulate the voluntary
re-distribution of money, other assets and services .... *"16 This form
of regulation used to be of significant value for an employer after the
conclusion of an employment contract because a valid contract resulted in implied protection of the contractual terms. 7 In light of the
fact that concepts such as the freedom to contract, the sanctity of
promise, and the need for certainty in the law all used to penetrate the
surface of the law, simultaneous protection of contractual terms was
obvious.18 However, employers have learned not to attach too much
value to the significance of pre-agreed-upon contractual terms. Experience has taught employers that even seemingly consensual contractual terms have the potential to become the objects of vicious
disputes.
Furthermore, the concept of individual "freedom to contract and its
corollary, freedom to compete, are workable social norms only in so
far as they are based upon the equality of bargaining power."1 9 Subsequent second-guessing of the freedom of an individual to honour his
or her contractual promise is based on two principles."a The first principle is the public harm principle, which aims to protect the interests
of society at large and to prevent the impairment of institutions that
serve in public interest.2 ' Second, the principle of paternalism implies
that a contracting party is protected against himself or herself to act in
a manner contrary to his or her own best interests. 2 Harker refers to
replacement of the freedom to contract principle as being based on
"the enforcement of contract in terms of commerce and trade." 23 This
means that a contract is regarded as "a tool of economic and social
order .... [and] the sanctity of promise [is] ... subordinat[e] to what
16. D J Joubert, The Roots of Contract:An Overview, in ESSAYS ON THE HISTORY
319, 319 (D P Visser ed., 1987).
17. See 1 ANNALIE BASSON ET AL., ESSENTIAL LABOUR LAW 34 (Marylyn Christianson et al. eds., 3d ed. 2002).
18. See Printing & Numerical Registering Co. v. Sampson, 44 L.J.K.B. 705, 705-06
(1875) (Eng.); see also Alfred Cockrell, Substance and Form in the South African Law
of Contract, 109 SALJ 40, 45-46 (1992).
19. Harker, supra note 13, at 24; see also 1 CHIrrY ON CONTRACTS, supra note 13,
at 8. But cf. Nat'l Westminster Bank plc v. Morgan, 1 All E.R. 821, 827 (H.L. 1985)
(Eng.) (holding that the courts are unwilling to declare a contract as unenforceable
merely because of the inequality of the parties bargaining power).
20. See Harker, supra note 13, at 130; Cockrell, supra note 18, at 61 (citing JOEL
FEINBERG, SOCIAL PHILOSOPHY 25 (1973)).
21. Cockrell, supra note 18, at 61 (citing JOEL FEINBERG, SOCIAL PHILOSOPHY 25
(1973)).
22. See Anthony T. Kronman, Paternalismand the Law of Contracts 92 YALE L.J.
763, 766, 775, 786 (1983) (identifying three different forms of paternalism which are
apparently evident in the law of contract: (1) non-disclaimable warranty of habitability; (2) a mandatory cooling-off period; and (3) the prohibition against contracts of
peonage or self-enslavement).
23. Harker, supra note 13, at 134.
OF LAW
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is perceived as being the main economic pillar of the law of

contract. "24
Although the principle of pacta sunt servanda25 is still an accepted
rule, it has been qualified by various safeguards including legislation
and innovative judicial lawmaking. Cockrell has stated, in reference
to the content of contractual responsibility, that "[t]o claim that the
content of contractual obligations is determined wholly by the intentions of the parties is to paint an incomplete picture of contemporary
South African law."'2 7 The author noted that courts in South Africa
determine the content of contractual liability by taking into consideration a host of factors that exist outside the subjective compound of the
contracting parties' intentions. 28 Accordingly, the principle of sanctity
of contract has been qualified with the requirement of whether it complies with public policy.2 9 Against this background the right of an employer to protect his or her business is discussed.
C.

Protection of an Employer's Business

An employee is prohibited from competing with his or her employer based on the elements of good faith and trust which characterise the relationship between the parties.3" Competition with an
employer usually takes place during or after the employment relationship has been terminated. 31 There are two different forms of competition. First, an employee is prohibited from competing with a former
employer based on the presence of an enforceable restraint of trade
clause in the employment contract. 33 Second, an employee is prohibited from enticing other employees to leave the business of the employer to work for a competitor.3 4 Competition with a former
employer should be distinguished from abuse of an employer's property by an employee for his or her own purposes during the employment relationship, or even after the relationship has been
24. Id.
25. This doctrine means that promises which are made freely are considered to be
valid and enforceable. See Coenraad Visser, The Principle Pacta Servanda Sunt in
Roman and Roman-Dutch Law, with Specific Reference to Contracts in Restraint of
Trade, 101 SALJ 641, 646 (1984).
26. H R Hahlo, Unfair Contract Terms in Civil-Law Systems, 98 SALJ 70, 71
(1981).
27. Cockrell, supra note 18, at 53.
28. Id.
29. See discussion infra Part V.B.
30. See VAN JAARSVELD & VAN ECK, supra note 2, at 117; SR VAN JAARSVELD ET
AL., PRINCIPLES AND PRACTICE OF LABOUR LAW $$ 245, 259 (2002).
31. See VAN JAARSVELD & VAN ECK, supra note 2, at 117.
32. See id.
33. See id.
34. See Atlas Organic Fertilizers (Pty) Ltd. v. Pikkewyn Ghwano (Pty) Ltd., 1981

(2) SA 173, 200 (T) (S. Afr.); see also Sibex Constr. (SA) (Pty) Ltd. v. Injectaseal CC,
1988 (2) SA 54, 67 (T) (S. Afr.); VAN JAARSVELD ET AL., supra note 30, at 265.
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terminated.3 5 In Meyer Systems Holdings Ltd. v. Venter,36 the court
recognized that contracts can give rise to fiduciary relationships.3 7 In
a later case, the court stated further:
When the fiduciary relationship is based on contract, the obligation
to respect the confidentiality of information imparted or received in
confidence is generally regarded as a term of the contract implied
by law .... The content of such implied term must necessarily be
determined in light of the provisions of the contract as a whole.38
Examples of the abuse of the property of the employer may include
the following: the misuse of39information, trade secrets, patent rights,
and the copyright of works.
Next, one form of protection is considered which affords an employer the right to protect his or her business. A restraint of trade
clause is incorporated in an employment contract to ensure that the
business of an employer is protected against an employee or a former
employee during or after the termination of an employment
relationship."n
D.

Definition and Purpose of Restraint of Trade Clauses

As mentioned earlier,41 a restraint clause in an employment contract implies that after the employment contract is terminated, the
freedom of an employee to practice his or her trade is limited. But
35.

VAN JAARSVELD ET AL.,

supra note 30, at

265.

36. 1993 (1) SA 409 (W) (S. Afr.).
37. Id. at 426.
38. Waste Prods. Utilisation (Pty) Ltd. v. Wikes, 2003 (2) SA 515, 518 (W) (S.
Afr.). In this case the first defendant was employed by the plaintiff in a gold-extracting business. Id. at 519. The first defendant portrayed an important role in the
construction of the second defendant whilst he was working for the plaintiff. Id. The
first defendant left the business of the plaintiff and joined the second defendant. Id.
"The plaintiff alleged that the defendants had copied its processes and technology and
was unlawfully competing against it." Id. The court confirmed that six requirements
must be met before confidential information can be protected namely (i) the plaintiff
must have an interest in the confidential information, which needs not to be ownership, (ii) the information must be of a confidential nature, (iii) a relationship must
exist between the parties which imposed a duty on the one party to preserve the
confidence of the information imparted to him, such as an employer-employee relationship, (iv) the defendant must have knowingly appropriated the confidential information, (v) the defendant must have made use of the information in an improper way
to obtain an unfair disadvantage for himself, and (vi) the plaintiff must have suffered
damages as a result. Id. at 518-19. The court found in favour of the plaintiff that the
defendants had unlawfully competed against it, and that the first defendant was also
in breach of the contractual obligations that he owed to the plaintiff. See id. at 519.

39. See VAN

JAARSVELD ET AL.,

supra note 30, at

254, 255, 258; see also Meyer

Sys. Holdings Ltd., 1993 (1) SA at 428-30 (recognizing the categories of information
which are protected by law against the unlawful competition of a former employee).
40. Only the incorporation of a restraint clause in an employment contract for the
purpose of protecting the business of an employer after termination of an employment relationship is discussed in this article.
41. See supra Part L.A.
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what is the meaning and purpose of such a clause in an employment
contract? Du Plessis and Davis have regarded a restraint clause as an
agreement whereby one or more parties to the contract is restrained
from engaging in commercial activity.4 2 Basson has qualified this definition by stating that a former employee is prohibited to exercise his
or her trade, for a specified period, in a specified area, after termination of the employment relationship.4 3 An employer who has taken
an employee in his or her employment might later wish to protect
possible exploitation of his business information, trade secrets, or connections in the event that the employment relationship is terminated.
A restraint clause may be used under these circumstances as a way to
protect the business. Landman has regarded the essence of a restraint
agreement as a way to prevent "an employee from exercising his or
her trade, profession or calling-more particularly from competing
with" a former employer.4 4
In Super Safes (Pty) Ltd. v. Voulgarides,45 it was held that for a restraint of trade clause to be valid, the clause must promote some interest for the person for whose benefit it has been included in an
employment contract.4 6 Furthermore, such an interest might be the
trade secrets and the trade connections of an employer which the latter needs to protect against the exploitation of a person who has been
taken into his or her employment.4 7 Common objects to be restricted
by means of restraint clauses include activities such as "trading in a
restricted sense in (ie [sic] buying and selling goods) in competition
with the other party, or working for a competitor, or making improper
use of confidential information gained in the service of the other
party, or competing with the other party for the favour of his clients,
patients, or customers ...."48
II.

RESTRAINT OF TRADE CLAUSES BEFORE

A.

1984

General

There is apparently no reason to view restraint clauses in employment contracts in a harsher or more criticizing light than the restraint
clauses in other contracts merely because employees are thought to be
in a weaker bargaining position. 4 9 This view is based on the belief that
employees may even sometimes be in a stronger position than em42. Du Plessis & Davis, supra note 8, at 91-92.
43. 1 BASSON ET AL., supra note 17, at 54.

44. A.A. Landman, Restraints of Trade in Employment Contracts: Safeguarding
Intangible Property, 10 CONTEMPORARY LABOUR LAW 111, 112 (July 2001).

45. 1975 (2) SA 783 (W) (S. Afr.).
46. Id. at 785.
47. See KERR, supra note 4, at 219-22.

48. Id. at 204-05.
49. Roffey v. Catterall, Edwards & Goudr6 (Pty) Ltd., 1977 (4) SA 494, 499 (N)
(S. Afr.).
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ployers due to factors such as "economic development, industrial legislation, trade unionism, and other modern phenomena. "50
Consequently, the circumstances of each case should be considered to
establish whether an employee bargained from an inferior position in
terms of agreeing to an alleged unfair restraint. 1
B.

Conflict of Principles
1. General

Courts in South Africa were, for a long period, in conflict when the
validity of restraint clauses in employment contracts was challenged
by one of the parties to the contract.52 Some courts preferred to apply
the English law principle which is based on the principle of freedom of
trade.5 3 Other courts gave preference to the Roman-Dutch principle
which values the principle of sanctity of contracts.5 4
2. The Influence of the English Law
The general rule in English law is that all restraint of trade clauses
in contracts are prima facie unenforceable and will only be enforceable provided that the clauses are reasonable with reference to the interest of the concerning parties and of the public.55 The position of
restraint of trade clauses in English law has been aptly summarized in
the case of Nordenfelt v. Maxim Nordenfelt Guns & Ammunition Co.
Ltd:56 "[t]he public ha[s] an interest in every person's carrying on his
trade freely; so has the individual. All interference with individual
liberty of action in trading, and all restraints of trade themselves...
are contrary to public policy, and therefore, void .... But there are
exceptions .... if the restriction is reasonable .... ,57
This policy is based on the idea that every person should have the
freedom to trade or to earn a livelihood.5 8 Besides, the policy has
been regarded to be of such importance that it enjoys protection in
the interest of the public.59 The rules of the English law pertaining to
restraint of trade clauses were introduced in South Africa in the case
50. Id. at 499; see also 1 BASSON ET AL., supra note 17, at 11-12.
51. See Roffey, 1977 (4) SA at 499. Didcott, J. referred to the tendency to distinguish restraints of trade clauses in employment contracts from restraints in other contracts as "archaic and artificial." Id.; see also Peter Aronstam, Restraint of Trade ReExamined, 95 SAI 21, 24 (1978); Landman, supra note 44, at 115 (explaining when
the inferior bargaining position of an employee is considered as a possible defence
against the enforcement of a restraint of trade clause).
52. Compare Part II.B.2 with Part II.B.3.
53. See discussion infra Part II.B.2.
54. See discussion infra Part II.B.3.
55. See 1 CHITTY ON CONTRACTS, supra note 13, at 874.
56. 1891-94 All E.R. 1 (H.L. 1894) (Eng.).
57. Magna Alloys & Research (SA) (Pty) Ltd. v. Ellis, 1984 (4) SA 874, 887 (A)
(S. Afr.) (citing Nordenfelt, 1891-94 All E.R. at 18).
58. See 1 CHITTY ON CONTRACTS, supra note 13, at 875.
59. Id.
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of Willet v. Blake.6 ° Other cases followed in which the English law
principle relating to the liberty to trade were reiterated.6" The high
value which was placed on the liberty of an individual was explained
in Case of the Tailors of Ipswich:62 "[a]t the common law, no man
could be prohibited from working in any lawful trade, for the law abhors idleness, the mother of all evil ... the common law abhors 'all
63
monopolies, which prohibit any from working in any lawful trade.
Consequently, the court in some provinces of South Africa chose to
follow the English rule.6 4 In Van de Pol v. Silbermann,6 5 the court
assumed, incorrectly, that the law in South Africa did not differ significantly from English law.6 6 In S.A. Wire Co. (Pty) Ltd. v. Durban
Wire & Plastics (Pty) Ltd.,6 7 the court noted the following with regard
to the preference of courts to follow the English law principle:
If it is correct to say that the doctrine of restraint of trade is applied
in our law because of public policy then it becomes relevant to enquire what that public policy is. What I think is contrary to public
policy is a contract in unreasonable restraint of trade. If such view
be correct then applying the ordinary principles of onus relating to
pleadings it would seem that the onus would lie upon the party alleging it to show 68that the contract in question is in unreasonable
restraint of trade.
However, during 1968, the following suggestion was made:
But it does not follow that we should accept English law in all its
details .... The time has surely come for our judiciary, seeking
guidance from other legal systems ... to develop the law governing

restraints of trade so as to produce something that is equitable, expressive of moral standards 69
of our time and gives effect to both individual and public interests.

60. Willet v. Blake, 1870 (3) Menz 343 (C 1848) (S. Afr.); Ellison Kahn, The Rules
Relating to Contracts in Restraint of Trade-Whence and Whither?, 85 SALJ 398-99
(1968) (explaining that although Willet was the first case to discuss this principle, the
actual holding of the case was that the restraint was not upheld under the given facts);
see also Louise Tager, General Principlesof Contract,in ANNUAL SURVEY OF SOUTH
AFRICAN LAW 128-29 (Carole Lewis et al. eds., 1984).
61. See Highlands Park Football Club Ltd. v. Viljoen, 1978 (3) SA 191,194 (W) (S.
Afr.); H. E. Sergay Estate Agencies (Pvt.) Ltd. v. Romano, 1967 (3) SA 1, 2 (R) (S.
Afr.); Holmes v. Goodall & Williams Ltd., 1936 C.P.D. 35, 41-42 (S.Afr.); New
United Yeast Distribs. (Pty) Ltd. v. Brooks, 1935 W.L.D. 75, 82 (S.Afr.).
62. 77 Eng. Rep. 1218 (K.B. 1614).
63. See Kahn, supra note 60, at 395 (citing Case of the Tailors of Ipswich, 77 Eng.
Rep. 1218, 1219 (K.B. 1614)).
64. See Viljoen, 1978 (3) SA 191 at 194; Romano, (1967) 3 SA at 2; Holmes, 1936
C.P.D. at 41-42; Brooks, 1935 W.L.D. at 82; Aronstam, supra note 51, at 23-24 (citing
Cansa (Pty) Ltd. v. Van Der Nest, 1974 (2) SA 64, 66-67 (C) (S. Afr.).
65. 1952 (2) SA 561 (A) (S. Afr.).
66. See id. at 570.
67. 1968 (2) SA 777 (D) (S. Afr.).
68. Kahn, supra note 60, at 393 (citing S.A. Wire Co. (Pty) Ltd., 1968 (2) SA 777,
787 (D) (S. Afr.)).
69. Kahn, supra note 60, at 398-99.
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Clearly the position in South Africa was by no means certain.
3.

The Influence of the Roman-Dutch Law

Other courts were satisfied that the Roman-Dutch law principle,
which valued the sanctity of contracts, was a reflection of the proper
position in South Africa in respect to the validity of restraint clauses.7"
According to the "Roman-Dutch law all contracts [which are] seriously intended by those [persons who have] the necessary contractual
capacity are valid and enforceable."7 1 The principle of the sanctity of
contracts is based on the principle of pacta servanda sunt, which
means that promises should be kept.7 2 This principle has found its
way in the South African law through the works of various RomanDutch jurists.7 3 Hugo Grotius, one of the Roman-Dutch law jurists,
who is well known for his contribution to South African law, has declared the principle of pacta servanda sunt as being one of the basic
principles of natural law.7 4
It was held in Katz v. Efthinmiou 75 that it was foreign to RomanDutch law to regard a restraint of trade as being contrary to public
policy. 76 The court went further and referred to Voet by stating that
77
the latter never had in mind contracts with restraint of trade clauses.
Decisions of the Dutch court during the seventeenth century have
been illustrative of two important aspects.7 8 First, the principle of
sanctity of contracts did form part of the Roman-Dutch law of that
time.7 9 Second, courts of that time did enforce restraint of trade
clauses.8 0 In Roffey v. Catterall,Edwards & Goudri (Pty) Ltd.,8 1 the
court referred to the collision between the two principles, namely, the
freedom to trade and the sanctity of contracts. 82 The court concluded
that South African law preferred the sanctity of contracts:
70. See Drewtons (Pty) Ltd. v. Carlie, 1981 (4) SA 305, 317 (C) (S. Afr.); Madoo
(Pty) Ltd. v. Wallace, 1979 (2) SA 957, 957 (T) (S. Afr.); Roffey v. Catterall, Edwards
& Goudr6 (Pty) Ltd., 1977 (4) SA 494, 505 (N) (S. Afr.).
71. Carmen Nathan, 'The Rules Relating to Contracts in Restraint of TradeWhence and Whither?' A Decade Later, 96 SALJ 35, 36 (1979).
72. See Visser, supra note 25, at 642, 649.
73. See id. at 649-54.
74. Id. at 649.
75. 1948 (4) SA 603 (0) (S. Afr.).
76. Kahn, supra note 60, at 397 (citation omitted); Visser, supra note 25, at 641,
652; see also Tager, supra note 60, at 129.
77. Johannes Voet is a prominent Roman-Dutch jurist. See Visser, supra note 25,
at 652; see also D J JOUBERT, GENERAL PRINCIPLES OF THE LAW OF CONTRACT 28
(1987) (explaining the three instances in which "contractus" was used in Roman
sources).
78. Visser, supra note 25, at 653.
79. Id.
80. Id.
81. 1977 (4) SA 494 (N) (S. Afr.).
82. Id. at 505. In this case a former employee of the respondent company agreed
to not "carry on a business as an estate agent," or any business of the sort, both during
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I am satisfied that South African law prefers the sanctity of contracts . . . . Freedom of trade does not vibrate nearly as strongly
through our Jurisprudence . . . . The principle has a moral dimen-

sion too, which gives it a durability and universality beyond the
norms of the marketplace. This consists83of its simple requirement
that people should keep their promises.
This case was criticised in Highlands Park Football Club Ltd. v.
Viljoen.8 4 Justice Vermoten stated that the following concepts have
been overlooked in the Roffey case.8 5 First, "public policy requires,
both in the interests of the public and of the employee himself, that an
employee should not be debarred from exercising his skills, knowl8 s6
edge and services to the advantage of both himself and the State.
Second, a person's aptitude, skills, and mental ability do not belong to
his employer but to himself.87 Lastly, "an employer is not allowed to
protect himself" against the competition of a former employee per se
after the latter's service has ended, although "a purchaser of goodwill"
will be able to protect himself.88 The court held that the "restraint
clause would be void and unenforceable unless the applicant proves
that as at the time when the agreement was entered into the restraint
was no more than was reasonably necessary in order to afford adequate protection to some proprietary right of the applicant." 89 The
applicant could not discharge this onus by proving that the restraint
was reasonable to protect his proprietary right, and the appeal was
unsuccessful. 90
4. Considerations and Benefits of English Law
In National Chemsearch (SA) (Pty) Ltd. v. Borrowman,9 1 the court
stated that every refinement of the English law with regard to rehis employment and for twelve months after the contract's termination, within "a radius of seven miles from the company's offices." Id. at 495-96. After his resignation,
he accepted employment at a competitor of his former employer. See id. at 496. The
respondent company successfully approached the Magister Court to enforce the restraint; Roffey then appealed the decision. See id. at 496-97.
83. Id. at 505. Roffey's appeal was unsuccessful. Id. at 507. In terms of the stare
decisis principle, the court in this case was bound by precedent unless, as in this case,
the presiding officer was of the opinion that the earlier decision was incorrect. See id.
at 506.
84. Highlands Park Football Club Ltd. v. Viljoen, 1978 (3) SA 191, 194 (W) (S.
Aftr.) (concerning a restraint in a professional football player's employment contract.
The football player agreed that after the expiration of his contract he would not play
professional football for another club in South Africa for a period of three years,
without the written permission of his former club.).
85. Id. at 198.
86. Id.
87. Id.
88. Id.
89. Id. at 200.
90. Id. at 201.
91. 1979 (3) SA 1092 (T) (S. Afr.). In this case the respondents were employed by
the appellant company "to sell its products, canvass customers and promote its sales."
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straint of trade clauses is open to scrutiny and that two aspects should
be considered. First, the extent that the English rule has been followed in South African law, and second, whether it should be followed after consideration of the merits of the case at hand.92 The
court utilized the principles of English law in this case.9 3 The implication was that the restraint was prima facie void except if the appellant
was successful in proving that the restraints it wanted to enforce were
reasonable.9 4
It was later recognized that the introduction of English law in South
Africa demonstrated that the Roman-Dutch law is a pliable and an
adaptable system of law, and that it is possible to draw on the commercial experience of others to develop it.9 5 Evidently, "[t]he basic
difference between English and continental systems is that in English
law not all promises made seriously and deliberately" are enforceable.9 6 Furthermore, equitable rules of the English legal system serve
to enhance the basic equitable character of the common law.9 7
III.

CHANGE OF POSITION DURING

A.

1984

General

The Appeal Court, in the case of Magna Alloys & Research (SA)
(Pty) Ltd. v. Ellis,9 8 brought certainty to South African law pertaining
to the status of restraint of trade clauses in contracts. However, the
decision was subjected to positive and negative comments. 99 The
Magna Alloys case has been valued as having made an important contribution to the development of contractual restraints on the freedom
of trade in South Africa for a number of reasons. First, South African
law has been purified from wrong principles. Second, the distinguished aspects of the different provincial decisions on this topic have
been united and put down as the legitimate law for the future, which
Id. at 1093. Restraint of trade clauses were in place in their employment contracts to
the effect that the respondents were prohibited from accepting employment in competition with the company after termination of their employment. Id. Their contracts
were terminated and the company applied for an interdict to force the respondents to
comply with the restraints. Id. The Magistrate Court held that the restraints were
unreasonable, but on appeal the company was granted an interdict. Id.
92. See id. at 1102.
93. See id. at 1100-01.
94. Id. at 1093.
95. See JOUBERT, supra note 75, at 24-35 (exploring the evolution of contractual
liability under Roman-Dutch law and the effect of the introduction of English law in
South Africa).
96. The law of the continental systems refers in this context to the law of countries
on the continent of Europe where the principles of the Roman-Dutch law are still
applied, for instanLe the Netherlands, Germany, and Belgium. See JOUBERT, supra
note 75, at 32.
97. Joubert, supra note 16, at 329.
98. 1984 (4) SA 874 (A) (S. Afr.).

99. See discussion infra Part IV and accompanying notes.
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has led to certainty of the law without a total separation of the past.
However, Pretorius has not been so optimistic. 00 According to the
author, "the decision [has] provided a general basis with regard to the
approach in restraint of trade clauses, but it was inadequate in the
sense that it did not provide sufficient guidelines to indicate how the
approach was suppose [sic] to be applied in practice.""1 1
B.

Magna Alloys & Research (Pty) Ltd. v. Ellis

As was previously mentioned, the decision of the court in the
Magna Alloys case during 1984 brought certainty with regard to the
validity status of restraint clauses in South Africa. °2 Following the
decision of the Magna Alloys case, restraint of trade clauses were, subject to certain requirements, regarded as prima facie valid contractual
clauses, regardless of earlier cases where the principles of the English
law were followed.10 3
The abbreviated facts of the case were as follows. The respondent,
Ellis, was employed by the appellant, Magna Alloys and Research
(Pty) Ltd. (Magna Alloys) as an independent contractor to sell welding material on behalf of the appellant. 10 4 A written agreement was
concluded by the parties in which Ellis undertook that following the
termination of the employment relationship he would not in any way
engage in any business in competition with the appellant for a period
of two years, and within a radius of ten kilometres of an area which
was defined in the annexure of their agreement. 10 5 After termination
of the employment relationship between the parties, Ellis accepted
employment with a competitor of Magna Alloys, in direct contravention with the restraint clause in the agreement.10 6 However, although
the employment relationship had ended, the appellant still owed Ellis
remuneration, which was made up from outstanding commission owed
to Ellis.10 7 The appellant agreed that the amount was owed to Ellis,
but added in a counterclaim that Ellis owed his former employer eighteen thousand rand (about two thousand dollars), which was made up
from the damages the appellant had suffered in light of the breach of
the contractual term in respect to the restraint of trade clause.1 08 In
addition, the appellant requested that an interdict be granted to pre100. See C-J Pretorious, Covenants in Restraint of Trade: An Evaluation of the Positive Law, 60 JOURNAL OF CONTEMPORARY ROMAN-DUTCH LAW [THRHR] 6, 24
(1997).
101. Id.
102. See supra Part III.A.
103. See Magna Alloys & Research (SA) (Pty) Ltd. v. Ellis, 1984 (4) SA 874, 897
(A) (S. Aft.).
104. Id. at 898.
105. Id. at 882-83.
106. Id. at 883.
107. Id. at 882.
108. Id. at 882-83.
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vent Ellis from working contrary to the provisions of the restraint
clause.' 0 9
The court, a quo, held that a restraint clause, which has the effect
that a person's freedom of trade is restricted, is unenforceable except
if there are special circumstances justifying the restriction." 0 The
onus of proof had to be borne by the person who requested that the
restraint be enforced."1 The enforceability of the clause could be
proved by establishing the reasonableness of the restraint clause." 2
The court, a quo, held that Magna Alloys could not prove the reasonableness of the clause and the counter-claim was rejected.1 13 Magna
Alloys appealed against the decision." 4
Justice Rabie of the Appeal Court analysed the influences of the
English law and the common law with regard to the position of restraint clauses.' 5 First, the influence of the English law was reviewed
with particular references to the cases of Mason v. Provident Clothing
& Supply Co. Ltd.11 6 and Herbert Morris Ltd. v. Saxelby." 7 These
cases reiterated that a person who alleged that a restraint clause was
inter partes reasonable has the onus to prove so." 8 A person who
alleged that the clause was contrary to the public interest also has to
bear the onus of proof.'1 9 Second, after analysing the principles of the
common law pertaining to restraint clauses, the court concluded that
the common law does not view a restraint clause void simply because
it restricted the freedom of an individual to trade. 2 ° The principle
that an agreement which restricts the freedom to trade of an individual is prima facie unenforceable is an approach from the English
law. " ' Third, the court confirmed that the view of some court decisions, namely that the validity of restraint clauses should be determined by the rules which are applicable to agreements contrary to
public interest, is the correct view.' 22 Fourth, the court held that an
agreement which restricts the freedom of an individual to trade is not
109. Id. at 883.
110. Id. at 886.
111. Id.
112. Id.
113. Id.
114. Id.
115. Id.
116. 1911-13 All E.R. 400 (H.L. 1913) (Eng.).
117. 1916-17 All E.R. 305 (H.L. 1916) (Eng.).
118. Magna Alloys & Research (SA) (Pty) Ltd., 1984 (4) SA at 887.
119. Id.
120. Id.
121. Id. at 897.
122. Id. at 897-98. C.J. Rabie referred to a number of cases which confirmed that
the effect of a restraint clause should be evaluated by having consideration for public
interest, for example: Drewtons (Pty) Ltd. v. Carlie, 1981 (4) SA 305 (C) (S. Afr.),
Nat'l Chemsearch (SA) (Pty) v. Borrowman, 1979 (3) SA 1092 (T) (S. Afr.), and Roffey v. Catterall,Edwards & Goudrg (Pty) Ltd., 1977 (4) SA 494 (N) (S. Afr.). Magna
Alloys & Research (SA) (Pty) Ltd., 1984 (4) SA at 897-98.
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a void agreement, but merely an unenforceable agreement when it is
in conflict with public policy. 123 Next, the court referred to the requirement of public policy, and held that public policy is determined
by the relevant circumstances present at the time when the court is
requested to assess the agreement.1 2 4 In the fifth place, it was acknowledged it is in public interest that agreements which are freely
concluded be honoured. 2 5 It is also in public interest that every individual should be free to trade and to make a living.' 2 6 Accordingly, an
unfair agreement will most properly also be contrary to public policy
if an individual is held to such provisions. Whether or not a restrictive
agreement is enforceable should be evaluated by determining
whether
12 7
its enforceability will be detrimental to public interest.
Furthermore, when it is alleged that a person is not bound by a
restraint clause, it is ensued by the following consequences: (i) the
person who alleges that he or she is not bound by the restraint clause
must prove that enforcement of the restraint will be contrary to public
interest, (ii) the circumstances present at the time the court is requested to enforce the restraint clause must be considered, and (iii) a
court has the right to rule that a restriction clause is in its entirety
enforceable or unenforceable, or that the clause is only partially
enforceable. 2 8
IV.

THE INFLUENCE OF THE CONSTITUTION OF THE
REPUBLIC OF SOUTH AFRICA

A.

General

Following the decision of the Appeal Court in the Magna Alloys
case, restraint of trade clauses have been regarded as prima facie valid
unless proved to be unreasonable.1 29 During 1996, a new Constitution
with its Bill of Rights was enacted in South Africa. 3 ° The right of
123. Magna Alloys & Research (SA) (Pty) Ltd., 1984 (4) SA at 897; see also Tager,
supra note 60, at 129 (discussing the enforceability of trade restraints in regard to
public policy).
124. See Magna Alloys & Research, 1984 (4) SA at 895, 898 (referring to the dictum
of the case National Chemsearch to assess the effect of an order enforcing the agreement in light of the dictates of public policy, and that the proper time for making that
assessment is the time when the Court is asked to make the order, taking into account
the relevant circumstances existing at that time).
125. Id. at 897-98.
126. Id. at 898.
127. Id.
128. Id.; see also Basson v. Chilwan, (1993) 3 SA 742, 743 (A) (S. Afr.) (holding
that "[a]n agreement is assailable either in its entirety or partially if it damages the
public interest"). The appeal was successful and the decision of the court a quo was
set aside. See id. at 745; see also VAN JAARSVELD & VAN ECK, supra note 2, at 118.
129. See Magna Alloys & Research (SA) (Pty) Ltd., 1984 (4) SA at 897.
130. See S. AFR. CONST. (Act 108 of 1996); JOHAN DE WAAL ET AL., THE BILL OF
RIGHTS HANDBOOK 5 (4th ed. 2001). Keep in mind that before the new Constitution
(also known as the final Constitution) was adopted in 1996, an Interim Constitution
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every person to engage in economic activity and to pursue an occupation is guaranteed in the Constitution.' t It is further stipulated in the
Constitution that, when a right of the Bill of Rights is limited or given
effect to, "a court... must apply, or if necessary develop, the common
law to the extent that legislation does not give effect to the right
... 132 The provisions of the Constitution may be limited by the
provisions of section 36 of the Constitution. 133 Evidently two seemingly opposing principles were again in existence. Individuals are
guaranteed the right to trade freely by the Constitution, contrary to
the ruling of the court in the Magna Alloys case, where restraint
clauses were held to be prima facie valid and enforceable.1 3 4 Another
consideration which needed to be answered was whether the provisions of the Bill of Rights in the Constitution have horizontal, vertical,
(Act 200 of 1993) was in place. See id. at 2-5. "The Interim Constitution was the
result of a lengthy and difficult process of negotiations between representatives of the
previous apartheid" regime and role players of the anti-apartheid struggle. Id. at 3.
"The Interim Constitution brought an end to a racially qualified constitutional order
that" was characterised by "segregation and apartheid." Id. at 2. Various negotiations had taken place to bring about a new Constitutional order and it was decided
that the transmission of power would take place in two stages. Id. at 4. First, "[a]n
" Id. This
interim government ... would govern the country on a coalition basis ....
interim government was established and regulated by the Interim Constitution as
agreed upon by the negotiating parties. See id. at 4-5. The Interim Constitution thus
guaranteed "the continuity of the South African state" after the 1994 general elections. Id. at 5. The Interim Constitution was therefore "a transitional constitution....
set[ting] out the procedures for.., drafting of a 'final' Constitution." Id. "[T]he 1996
Constitution was drafted and adopted by an elected Constitutional Assembly." Id.;
see also YVONNE BURNS, ADMINISTRATIVE LAW UNDER THE 1996 CONSTITUTION 1-5
(rev. reprint 1999).
131. S.AFR. CONST. (Act 108 of 1996) ch. 2 § 22.
132. S.AFR. CONST. (Act 108 of 1996) ch. 2 § 8. Section 8 says:
(2) A provision of the Bill of Rights binds a natural person or a juristic person if, and to the extent that, it is applicable, taking account the nature of the
right and the nature of any duty imposed by the right.
(3) When applying a provision of the Bill of Rights ...a court(a) in order to give effect to a right in the Bill, must apply, or if necessary
develop, the common law to the extent that legislation does not give effect
to that right; and
(b) may develop rules of the common law to limit the right, provided that
the limitation is in accordance with section 36(1).
Id. at ch. 2 § 8(2)-(3); see also DE WAAL, supra note 130, at 194.
133. S.AFR. CONST. (Act 108 of 1996) ch. 2 § 36. Section 36 says:
(1) The rights in the Bill of Rights may be limited only in terms of law of
general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and
freedom, taking into account all relevant factors, including(a) the nature of the right;
(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.
Id. at ch. 2 § 36(1).
134. Magna Alloys & Research, 1984 (4) SA at 897-98.
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or both horizontal and vertical application. 135 It has been accepted
that the provisions of the Bill of Rights apply horizontally and verti-

cally. 136 Consequently, natural persons, judicial persons, the legislaof
ture, judiciary, and all organs of state are bound by the provisions
137
Ultithe Bill of Rights, inter alia, including the right to trade freely.
mately, it was left to the judiciary to conciliate the principles laid
down in the Magna Alloys case with the apparent conflicting provisions of the Bill of Rights in the Constitution.
B.

Conciliation of the ContradictoryPrinciples

The court had the first opportunity in Walton Stationary Co.
(EDMS) BPK v. Fourie 138 to reflect on the decision of the Magna
Alloys case, in light of the conflicting provisions of the Interim Consti-

tution of the Republic of South Africa. 139 The court recognised the
decision as the valid position in respect of restraint of trade clauses.1 4 °

The court went further and discussed the application of section 26 of
135. This aspect is of importance when the effect of the Constitution on restraint
clauses is considered because the provisions of the Interim Constitution only applied
vertically. See DE WAAL, supra note 130, at 45-46. The effect of vertical application
is that it was not possible to invoke the Constitutional rights between private individuals. See A J Kerr, The Bill of Rights in the New Constitution and Customary Law, 114
SALJ 346, 346 (1997) (citing Du Plessis v. De Klerk, 1996 (3) SA 850, 879 (CC) (S.
Afr.)); see also Carole Lewis, General Principlesof Contract, in ANNUAL SURVEY OF
SOUTH AFRICAN LAW 150 (Carole Lewis et al. eds., 1993) (discussing the effects that
horizontal application would have on restraint of trade agreements).
136. DE WAAL, supra note 130, at 45-46; see also Kerr, supra note 135, at 348 (explaining that the provisions of the Bill of Rights apply horizontally if they are applicable to contracts between individuals, and vertically if they are applicable to contracts
between individuals and the state or government).
137. See Kerr, supra note 135, at 348. The Bill of Rights has both vertical and
horizontal application subject to the provisions of section 8(2) of the Constitution. Id.
at 350. Section 8(1) of the Constitution stipulates the following: "The Bill of Rights
applies to all law, and binds the legislature, the executive, the judiciary and all organs
of state." S. AFR. CONST. (Act 108 of 1996) ch. 2 § 8(1). It further stipulates in section 8(2): "A provision of the Bill of Rights binds a natural or a juristic person if, and
to the extent that, it is applicable, taking into account the nature of the right and the
nature of any duty imposed by the right." Id. at ch. 2 § 8(2).
138. 1994 (4) SA 507, 509 (0) (S. Afr.) (concerning a restraint clause in the contract of a sales representative employed at the applicant whereby the first respondent
(Fourie) was prohibited to accept employment at any other company, which was also
in the same business as the applicant, namely the marketing of office products, for a
period of six months within a radius of eighty kilometres from her former workplace
in the event of the termination of her employment).
139. This case was decided before the final Constitution of 1996 was accepted. See
id. at 507. Consequently, only the stipulations of the Interim Constitution were applicable. Section 26(1) of the Interim Constitution reads: "Every person shall have the
right freely to engage in economic activity and to pursue a livelihood anywhere in the
national territory. S. AFR. INTERIM CONST. (Act No. 200 of 1993) ch. 3 § 26(1); see
also Lewis, supra note 135, at 150. See DE WAAL, supra note 130, at 2-5 for a brief
overview of the purpose of the Interim Constitution.
140. Walton Stationary Co. (EDMS) BPK, 1994 (4) SA at 511.

Published by Texas A&M Law Scholarship, 2022

17

TexasTEXAS
WesleyanWESLEYAN
Law Review, Vol.LAW
10 [2022],
Iss. 1, Art. 11
REVIEW

[Vol. 10

the Interim Constitution. 14 1 It was held that the purpose of the provisions of section 26(1) was to define and to establish the basic right
regarding the freedom to trade, which was regarded as a fundamental
right.14 2 Furthermore, although section 26(1) was subjected to the
limitations stated in section 26(2),143 it eliminated all measures which
were in conflict with its provisions. Section 26(1) was aimed at multiple acts, regulations, and statutory provisions, and it did not exclude
the freedom of individuals to conclude contracts where their freedom
was temporarily restricted. 14 The enforceability of any contractual
clause must be determined by the question of whether or not the re145
straint is against public interest.
This decision was followed by the case of Kotze & Genis (Edms)
Bpk en'n Ander v. Potgieter en Andere. 46 Here, it was held that the
intention of the Legislature to entrench an individual's freedom of
trade against interference did not have any influence on the freedom
of individuals to conclude contracts. 4 7 If the vague and idealistic provisions of the Constitution were to be used to interfere with the precise and detailed images of private law, it would have transcended in
chaos. 4 8 The court noted that the principle with regard to the right of
individuals to trade freely has been protected for decades by the
courts, and added that it was unacceptable that the whole approach
had to change merely because the Constitution did not also view it as
credible. 149 Later, during the same year, the court decided the case of
141. Id.
142. Id.
143. Section 26(2) of the Interim Constitution reads: "Subsection (1) shall not preclude measures designed to promote the protection or the improvement of the quality
of life, economic growth, human development, social justice ... provided such measures are justifiable in an open and democratic society based on freedom and equality." S. AFR. INTERIM CONST. (Act No. 200 of 1993) ch. 3 § 26(2).
144. See id. at § 26(1).
145. The court held, in light of the facts, that (i) the restraint clause was very fair,
and (ii) the period of restraint was rather short, it was in the interest of trade to view
the clause as valid and enforceable. Walton Stationary Co. (EDMS) BPK, 1994 (4)
SA at 513. The circumstances which determine whether a restraint clause is contrary
to public interest are discussed later in Part V.B. This decision was later followed in
the case of Wespro (Cape Town) v. Stephenson, 1995 (4) Butterworths Labour Law
Reports [BLLR] 86, 92 (IC) (S. Afr.), where the court held that the respondent (the
employee) was liable for breach of contract following her failure to keep to the restraint clause of which she voluntarily agreed.
146. 1995 (3) SA 783, 784 (C) (S. Afr.) (concerning a restraint clause in an employment contract between employer, the applicant, and a former employee, an agent in
fresh products business, the respondent. The respondent was prohibited by the clause
to be involved, in any way, in the business of a competitor of his employer for a
period of one year, and within the area and building of the Cape Municipal Fresh
Products Market, after termination of the employment contract. It was held that the
restraint was enforceable, and an interdict was awarded to enforce the restraint provisions of the contract.).
147. Id. at 786.
148. Id.
149. Id. at 786-87.
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Fisher v. Clinic Holdings Ltd. 150 Although the central issue in this
case pertained to the unilateral imposition of a restraint clause on an
employee, the court did refer to the role of section 26(1) of the Interim Constitution with regard to the principle pactae sunt servandae.151 It was recognised that the labour market generally requires
all employees to be able to trade freely unless there is a good reason
to restrain them. 152 The court added that the policy of the principle
pactae sunt servandae involves "that contracting parties should be held
to their bargains. "153 The court held that the applicant was not a contracting party.1 54 In light of the circumstances, the interests of the 1re55
spondent were held to be subversive to the rights of the applicant.
"Equity demands that [the] respondent, at least, has good and pressing reasons for" requesting the court to restrain the applicant against
her will, and that the reasons had to outweigh the applicant's reasons
for refusing to do SO. 15 6 With regard to the interests of the applicant,
the court held, "[i]f the respondent . . . were able to satisfy the court
that its needs for the restraint were sufficiently urgent and weighty,
this may justify a conclusion that applicant's interests' 57in not signing
might have to capitulate to those of the respondent.'
In Knox D'Arcy Ltd. v. Shaw, 15 8 two important arguments were
raised with regard to the enforcement of a restraint of trade clause. 59
First it was argued, since the right to engage freely in economic activity was afforded special protection in the Interim Constitution, it outweighed the pacta sunt servanda principle. 16 Second, the common
law principle would have to be found to be in violation of the Consti150. 1995 (8) BLLR 27 (IC) (S. Afr.).
151. Id. at 33, 41. The applicant, an experienced computer programmer, who was
already in the employment of the respondent company, was requested to sign a confidentiality agreement with a three year restraint clause. Id. at 28-29. The applicant
was prepared to sign the agreement, but refused to agree to the restraint clause that
prevented her from imparting confidential information, unless she was compensated
for the effects of the restraint clause in the event of her termination. Id. at 29-30.
The parties could not reach an agreement, and the employment of the applicant was
terminated. Id. at 31. The applicant approached the court for compensation based on
an unfair labour practice. Id. at 32.
152. Id. at 41.
153. Id.
154. Id.
155. Id.
156. Id. at 42.
157. Id. (holding in favour of the applicant that the respondent committed an unfair
labour practice by the imposition of a restraint clause without proper consultation
with the applicant).
158. 1996 (2) SA 651 (W) (S. Afr.).
159. See id. at 654 (involving an application for an interdict to enforce a restraint of
trade clause in an employment contract between the first applicant and the first respondent in terms of which the latter was restraint from, inter alia, engaging in a
similar business within ten kilometres from his former employer for a period of one
year).
160. Id. at 658.
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tutional right, unless it could be shown that the latter could be limited
in terms of section 33(1) of the Interim Constitution.1 6 1
The court referred to previously decided case law and the common
law before making the following comments.1 62 First, there is an inherent danger to treat all restraints identical.1 63 It is required by the common law that conflicting interests must be treated on a case-by-case
basis. 164 The creation of a fixed principle to be applied to all restraint
clauses, regardless of the true nature of the transaction, could hardly
be said to promote the objectives of section 26(1) of the Interim Constitution, and might
in special circumstances even violate its en1 65
trenched rights.
Second, with regard to the principle of freedom to trade and the
principle that contracts voluntarily entered into must be honoured,
the court made the following remark:
The Constitution does not take such a meddlesome interest in the
private affairs of individuals that it would seek, as a matter of policy,
to protect them against their own foolhardy or rash decisions. As
long as there is no overriding principle of public policy which is violated thereby, the freedom of the individual comprehends the free166
dom to pursue, as he chooses, his benefit or his disadvantage.
The court referred to the English rule which supports freedom to
trade and stated the principle underlying the rule has long since been
overtaken by events, and that there were at present no reasons of public policy why employees who voluntarily agreed to a restraint clause
should presume to be at a disadvantage. 167 It was held that where the
common law is compatible
with the provisions of the Constitution, it
168
should be adhered to.
Third, the court reflected on the pacta sunt servanda principle and
held that it is a well established principle. 169 The court went on and
explained the purpose of this principle by stating:
It must be understood that there is a moral dimension to a promise
which is seriously given and accepted. It is generally regarded as
immoral and dishonourable for a promissor to breach his trust and,
161. Id. In terms of section 33(1) of the Interim Constitution, the right to engage
freely in economic activity may only be limited if such a limitation was embodied in a
law of general application which was "reasonable; and justifiable in an open and dem-

ocratic society based upon freedom and equality." S. AFR. INTERIM
200 of
162.
163.
164.
165.

CONST.

(Act No.

1993) ch. 3 § 33(1).
Knox D'Arcy Ltd., 1996 (2) SA at 657-59.
Id. at 659.
Id.
See id. See generally Carole Lewis, General Principles of Contract,in ANNUAL

SURVEY OF SOUTH AFRICAN LAW

136 (Carole Lewis et al. eds., 1995) (for an over-

view of cases relating to restraint of trade clauses in contracts).
166. Knox D'Arcy Ltd., 1996 (2) SA at 660.
167. Id. at 660.
168. Id. at 661.
169. Id. at 660.
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even if he does so to escape the consequences of a poorly considered bargain, there is no principle that inheres in an open and democratic society, based upon freedom and equality, which would
justify his repudiation of his obligations. On the other hand, the
enforcement of a bargain (even one which is ill-considered) gives

recognition to the important constitutional principle of the autonomy of the individual.1aT

The court held that the first respondent failed to prove that there was
an infringement of his constitutional right, and he was consequently
interdicted from operating contrary to the terms of the restraint of
trade clause.1 7'
In a more recent case, the effect of the Constitution on restraint of
trade clauses was again examined. In Fidelity Guards Holdings (Pty)
Ltd. v. Pearmain,7 2 the main issue was whether a restraint clause
ought to be enforced when it was contended on behalf of the respon1 73
dent that the restraint clause did not protect a protectable interest.
The court referred to the effect of the Constitution on restraint clauses
by reviewing the existing positive law. 174 The court held that "the
common law as developed by the [c]ourts.

.

. [did] compl[y] with the

requirements laid down in [section] 36(1)" of the Constitution.1 75 It
was held that a restraint clause may be included in a contract when it
is necessary to do SO. 1 7 6 The common law will then be of general ap170. Id. at 660-61; See also Lewis, supra note 165, at 137 (quoting Knox D'Arcy
Ltd., 1996 (2) SA at 660-61).
171. Knox D'Arcy Ltd., 1996 (2) SA at 661-62.
172. 2001 (2) SA 853 (SECLD) (S. Afr.).
173. See id. at 857-58. The applicant, a provider of security services, applied for an
interdict with the effect that the respondent, a former employee of the respondent, be
ordered to comply with the terms of the restraint. See id. at 854-55, 857. In terms of
the restraint clause, the respondent was restrained from engaging, in any way, in a
business similar to the business of his former employer. Id. at 855. The restraint was
applicable during his employment as well as for a period of twelve months thereafter,
and it was applicable to an area within a radius of one hundred kilometres from the
company's office where the respondent was employed. Id. at 855. After termination
of the employment contract, the respondent took up employment at another company, which also provided, inter alia, security services. Id. at 855. The respondent's
defence was that the court should not protect the applicant's protectable interest, its
customer base, because of the respondent's "[u]ndertak[ing] not to... contact any of
[the] applicant's customers ...or... entice any employees of the applicant" to leave.
Id. at 857-58. With regard to protectable interests, see also Bridgestone Firestone
Maxiprest Ltd. v. Taylor, 2003 (1) AllSA 299, 305 (N) (S. Afr.); Labournet Holdings
(Pty) Ltd. v. McDermott, 2003 (24) I.L.J. 185, 196 (LC) (S. Afr.) (finding a restraint
that protects a fraudulent business is against public policy and is not protectable);
Super Towing (Pty) Ltd. v. Thomas, 2001 (2) SA 969, 978 (W) (S. Afr.) (stating that
lawful business interests should be protectable).
174. Fidelity Guards Holdings (Pty) Ltd., 2001 (2) SA at 860-62.
175. Id. at 862. The entrenched rights in the Bill of Rights may only be limited if
the limitation complies with the requirements of section 36(1) of the Constitution. S.
AFR. CONST. (Act 108 of 1996) ch. 2 § 36(1).
176. See Fidelity Guards Holdings (Pty) Ltd., 2001 (2) SA at 862.
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plication. 77 In conclusion, the court reiterated that restraint clauses
are only
enforceable as long as they are not contrary to public
78
policy.'

V.

PUBLIC POLICY

A.

General

Public policy as a criterion for the validity of a restraint of trade
clause had acquired importance years before the decision of the
Magna Alloys case was delivered. In the past, a restraint clause was
79
either valid or invalid after consideration was given to public policy)
But uncertainty remained with regard to the meaning of public policy. 180 In accordance with Roman-Dutch law, restraint clauses are
seen as valid based on the concept that public policy preferred the
sanctity of contract principle.' 81 This principle implies that all contracts entered into freely "by those of full age and competent understanding should be enforced."1'82
According to English law, restraint of trade clauses are only enforceable provided that they are reasonable with regard to the inter177. Id. at 854. The application was successful and the respondent was interdicted
from acting contrary to the provisions of the restraint of trade clause. Id. at 863.
178. Id. at 862. With regard to the protectable interest, the court found that the
protectable interest of the applicant was wider than its customer base. Id. at 859. In
Bridgestone FirestoneMaxiprest Ltd. v. Taylor, it was held that a customer connection
is protectable by a restraint clause provided it can be proved that the relationship
between the former employee and the customer was of such a nature that the latter
could be said to be "in his pocket." See 2003 (1) AlISA at 305. See also Die Dros
(Pty) Ltd. v. Telefon Beverages CC, 2003 (1) AIISA 164, 170 (C) (S. Afr.) (regarding
the appropriateness of piercing the corporate veil of a company to enforce a restraint
clause against a person who allegedly used a legal personality as a front to carry on a
business in contravention of a restraint of trade clause); Labournet Holdings (Pty)
Ltd., 2003 (24) I.L.J. at 196 (holding that it would be against public policy to enforce a
restraint that protects illegitimate business interests). In Rawlins v. Caravantruck
(Pty) Ltd., the court held that various factors should be taken into consideration to
determine whether an employer has an interest that warrants protection. 1993 (1) SA
537, 540-44 (A) (S. Afr.). Some of these considerations include the duties of the
employee, the nature of the contract between the employee and his customers, and
the employee's personality. Id. See also Landman, supra note 44, at 113, 115-16 (explaining protectable interests and what intangible property of the employer may be
protected by a restraint of trade clause in employment contracts; the author also considers the meaning of protectable interest in terms of its application to intangible
property). See generally Lewis, supra note 165, at 138-40 (for a discussion of case law
regarding whether an interest is protectable).
179. See supra Part II.B.
180. See A J Kerr, Morals, Law, Public Policy and Restraints of Trade, 99 SALJ
183, 187 (1982) (referring to the various difficulties relating to the term public policy).
Ellison Kahn has referred to French law where "[t]he actual position of the ex-employee is looked at to see whether the covenant makes it unnecessarily difficult for
him to earn his living," having regard for public interest and for the interests of the
party restrained. See Kahn, supra note 60, at 398.
181. See Nathan, supra note 71, at 36; Visser, supra note 25, at 646-53.
182. See Nathan, supra note 71, at 36; Visser, supra note 25, at 646-53.
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ests of the parties and the interest of the public. 18 3 The meaning of
public policy with regard to restraint of trade clauses in South Africa
is next considered against the background of the positive law, also referred to as case law.
B.

Positive Law

In S.A. Wire Co. (Pty) Ltd. v. Durban Wire Plastics (Pty) Ltd.,18 4 the
court qualified the public policy requirement to the effect that a re18 5
straint of trade clause is against public policy if it is unreasonable.
But the circumstances which would render a restraint clause unreasonable and
consequently contrary to public policy, still remained
86
uncertain.'
In National Chemsearch v. Borrowman,'87 the reasonableness of a
restraint was determined by establishing whether the restraint went no
further than what was reasonably necessary to protect the interests of
the employer. 8 8 In Roffey v. Canterall, Edwards & Goudr (Pty)
Ltd.,' 8 9 the court acknowledged that the reasonableness of a restraint
will determine its enforceability.' 90 It was added that the reasonableness of a restraint should be evaluated in terms of the circumstances
existing at the moment when the contract was concluded. 191 Later it
was suggested that this approach was incorrect, and that the reasonableness of a restraint should, instead, be determined by considering
the circumstances prevailing at the time the restraint is sought to be
enforced. 92
183. See 1 CHrrry ON CONTRACTS, supra note 13, at 875. Furthermore, it has also
been stated that for a restraint to be reasonable, "[w]hat matters ... is the balance
between the proper interests of the promisee and the interests of the public in the
maintenance of healthy competition." SIMON DEAKIN & GILLIAN S MORRIS, LABOUR LAw 344-45 (3d ed. 2001). Some authors who have written on English law
prefer the term public interest instead of public policy. See, e.g., ROBERT UPEX, DAVIES ON CONTRACT

163 (8th ed. 1999) (referring to public interest as public policy).

Additionally, both terms have also been used in the same work on English law pertaining to restraint clauses. See MALCOLM R. MACKAY & SHONA M.W. SIMON, EMPLOYMENT LAW 29-30 (2d ed. 2001) (explaining that restraint of trade clauses are
void and contrary to public policy unless these clauses are shown to be reasonable. It
is further stated that if an employer "has a legitimate interest to protect, the court will
then seek to determine" the reasonableness of a restraint by assessing whether the
restraint "is reasonable between the parties and in public interest."). Seemingly when
references are made to restraint of trade clauses in English law, public policy and
public interest are similar in meaning.
184. 1968 (2) SA 777 (D) (S. Afr.).
185. Id. at 787; see also Kahn, supra note 60, at 393 (summarizing S.A. Wire Co.).
186. See Kahn, supra note 60, at 393, 395.
187. 1979 (3) SA 1092 (T) (S. Afr.).
188. Id. at 1105; see also Van de Pol v. Silbermann, 1952 (2) SA 561, 571 (A) (S.
Afr.) (applying this principle); Du Plessis & Davis, supra note 8, at 93.
189. 1977 (4) SA 494 (N) (S. Afr.).
190. See id. at 500.
191. See id.
192. See id. at 507; Nathan, supra note 71, at 43.
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It was held by the court in the Magna Alloys case that since what is
considered public interest, or what public interest demands, may differ
and change from time to time, it is impossible to have numerous
clauses for the types of agreements which are regarded to be contrary
to the public interest. 93 Public policy is determined by having regard
for the circumstances present at the time enforcement of the restraint
is sought.1 94 But in J Louw & Co. (Pty) Ltd. v. Richter,'9 5 the court
held that, although the reasonableness of a restraint must be determined by consideration of the circumstances of the case, the circumstances are not limited to those circumstances which existed at the
time the parties entered into the agreement. 196 One must also take
into account what has transpired "since then and, in particular, of the
situation prevailing at the time enforecement [sic] is sought."' 9 7 In
Sasfin (Pty) Ltd. v. Beukes,' 98 Justice Smallberger referred to earlier
cases where the meaning of public policy was considered.1 9 9 Public
policy has been viewed as "an expression of vague import."2 " The
Sasfin court referred to Jajbhay v. Cassim"0 where the meaning of
public policy was considered by application of the principle that one
should "properly take into account the doing of simple justice between man and man."2 °2 In Fender v. Mildmay,2 °3 the court held that,
"the doctrine should be invoked only in clear cases, in which harm to
the public is substantially incontestable, and does not depend upon
the idiosyncratic inferences of a few judicial minds. ' 20 4 Justice
Smallberger added that, "it must be borne in mind that public policy
generally favours the utmost freedom of contract, and that requires
that commercial transactions20 should
not be unduly trammelled by re5
strictions on that freedom.
Finally, the Appellate Division of the High Court provided clarification in the matter. In Basson v. Chilwan,2 0 6 the following principles
with regard to the reasonableness of a restraint of trade clause were
193. Magna Alloys & Research (SA) (Pty) Ltd. v. Ellis, 1984 (4) SA 874, 891 (A)
(S. Afr.).
194. Id. at 898.
195. 1987 (2) SA 237 (NPD) (S. Afr.).
196. Id. at 243.
197. Id.
198. 1989 (1) SA 1 (A) (S. Afr.).
199. Id. at 8-9.
200. But see Law Union & Rock Ins. Co. Ltd. v. Carmichael's Ex'r, 1917 A.D. 593,
598 (S. Afr.) (Innes, C.J., stating that although legislative arguments deemed it as
vaguely important, "public policy demands in general full freedom of contract").
201. 1939 A.D. 537 (A) (S. Afr.).
202. Sasfin (Pty) Ltd., 1989 (1) SA at 9 (quoting Jajbhay, 1939 AD at 544).
203. 3 All E.R. 402 (H.L. 1937) (Eng.).
204. Id. at 407.
205. Sasfin (Pty) Ltd., 1989 (1) SA at 9.
206. 1993 (3) SA 742 (A) (S. Afr.).
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formulated."0 7 First, the reasonableness of a restraint is judged by
having consideration for the "broad interests of the community . . .
and ... the interests of the contracting parties. '20 8 Second, the court
reiterated the existence of two conflicting principles: agreements
should be kept, and unproductivity should be discouraged. 20 9 A restraint is inter partes unreasonable when, after termination of the
agreement one party, is prevented from participating freely in the
economy without the presence of an interest that needs to be protected by the restraint.2 10 A restraint which is enforceable inter partes
might still be damaging to the public interest.2 11 To determine
whether this is the case four questions must be answered.2 12 First,
"[i]s there an interest of... one party which.., deserv[es] ... protection" after the termination of the contract? 213 Second, "[i]s such [an]
interest being prejudiced by the other party? ' 214 Third, "[i]f so, does
such an interest so weigh up qualitatively and quantitatively against
the interest of the other party that the latter should not be economi-

cally inactive

.

. . ?,21'

Lastly, "[i]s there another facet of public policy

having nothing to do with the relationship between the parties but
which requires that the restraint should either be maintained or rejected?"2'16 The circumstances of each case determine which interest
outshines the other.217 In Pam Golding Franchise Services (Pty) Ltd.
v. Douglas,1 8 the court noted it must first try to determine what the
nature of the business is which the applicant requested to be protected
before the reasonableness of the restraint.2 1 9 The court held that the
207. See id. at 743; see also Lewis, supra note 135, at 151 (citing the factors established in Basson v. Chilwan). The decision was also followed by Kleyenstruiber v.
Barr, 2002 (1) AllSA 560, 564, 568-69 (W) (S. Afr.).
208. Basson, 1993 (3) SA at 743.
209. See id.
210. Id.
211. See id.
212. Id.
213. Id.
214. Id.
215. Id.
216. Id.
217. Id.
218. 1996 (4) SA 1217 (D) (S. Afr.). The applicant, an associated company of Pam
Golding Properties (Pty) Ltd., granted and administered franchises to estate agents to
enable them "to trade under the name 'Pam franchisor'." Id. at 1219. In terms of the
agreement between the applicant and the respondent, the respondent undertook not
to be involved in any similar business, or with a franchise services competitor, during
the existence of the agreement, and for a period of two years after the termination of
the agreement, without the prior written consent of the applicant. See id. at 1221.
Following a disagreement between the parties, the respondent closed her business,
and set up her activities as an estate agent under the name of another franchise. See
id. at 1221-22. The applicant applied to the court for the enforcement of the restraint;
and the respondent's defense was that enforcement would be against public policy
because it would "amount to an unreasonable restriction.., of her freedom of trade."
See id. at 1222-23.
219. See id. at 1224.
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nature of the business, inter alia, included the goodwill associated with
the Pam Golding name as well as the know-how and the information
which were provided to the franchises. 220 The effect of the restraint
clause was to prohibit any competition with the other agents of the
franchise in the area of the restraint.22 1 The court referred to the rule
that a restraint clause is unreasonable if its sole purpose is to eliminate
competition.222 It was held that the applicant did not have the right to
protect the business of a franchise against competition in general since
it did not constitute a protectable interest.2 2 3 The enforcement of
such a restraint would constitute a blatant contravention of the standards of public policy.2 24 In a later case, a fifth enquiry was added to
the four enquiries laid down in the Basson v. Chilwan225 case, namely,
whether a restraint goes further then what is necessary to protect the
interest. 22 6 The court in Nampesca (SA) Products (Pty) Ltd. v.
Zaderer,227 ruled that these five considerations are the factors which
must be considered when the reasonableness of a restraint of trade
clause must be determined. 2 28 A few years later, it was suggested that
public policy should also be considered against the background of the
Constitution and the Bill of Rights. In Coetzee v. Comitis, 229 the court
explained its reasoning:
I am however firmly of the view that considerations of public policy
cannot be constant. Our society is an ever-changing one. We have
moved from a very dark past into a democracy where the Constitution is the supreme law .

. .

. One can think of many situations

which would, prior to 1994, have been found not to offend public
policy which would today be regarded as inhuman.230

220. Id.
221. Id. at 1225.
222. Id. at 1225-26 (citing MacPhail (Pty) Ltd. v. Janse van Rensberg, 1996 (1) SA
594, 599 (T) (S. Afr.)).
223. Pam Golding Franchise Servs. (Pty) Ltd., 1996 (4) SA at 1226.
224. See id. at 1226.
225. See discussion infra Part VI.B.5.
226. See Kwik Kopy (SA) (Pty) Ltd. v. Van Haarlem, 1999 (1) SA 472, 484-85 (W)
(S. Afr.) (holding that none of the information which the applicant had conveyed to
the first respondent was worthy of any protection under the law).
227. 1999 (20) I.L.J. 549 (C) (S. Afr.). Concerning the reasonableness of a territorial restraint, the court concluded that the restraint coupled with the employer's limited commercial activities in the indicated areas did not serve in the company's
legitimate interests, and that even if the restraint was removed, it would be unenforceable because it was unreasonably wide. See id. at 558-59.
228. See id. at 556-58, 562.
229. 2001 (22) I.L.J. 331 (C) (S. Afr.).
230. Id. at 348.
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RESTRAINT OF TRADE CLAUSE
VI.

DIVERSE ASPECTS

A.

General

From the foregoing discussion, it is clear that restraint of trade
clauses are prima facie valid contractual terms in South African employment contracts provided that their provisions are not contrary to
public policy. Next, a few aspects relating to the practical enforceability of restraint clauses are briefly considered.
B.

PracticalAspects

1. Onus of Proof
Before the decision of the court in the Magna Alloys case, there
were often differences of opinion with regard to the onus of proof in
cases where the enforcement of restraint clauses was questioned. In
some cases, the courts have held that the employee (the covenantor)
who opposed the enforcement of the restraint had to prove that the
restraint was unreasonable and against public policy. 231 In other
cases, the courts have been in favour of the onus being on an employer (the covenantee) in whose favour it operated.2 3 2 This matter
was settled in the Magna Alloys case where it was held that the onus
of proof is on the person who alleges that he or she is not bound by
the restraint of trade; usually an employee.23 3 It must be proved that
the enforcement of the restraint is contrary to the public interest.2 3 4
2.

Partial Enforceability

A restraint of trade clause will not be enforced if it is contrary to
public interest.2 35 However, it is possible to partially enforce an agreement, provided that certain requirements are met. In Sasfin (Pty) Ltd.
v. Beukes,23 6 the court reiterated the general principle that the severability of contractual terms is to be determined after considering the
probable intent of the parties as inferred from the terms of the contract as a whole. 237 The offending provisions, or most of them, are not
231. See Roffey v. Catterall, Edwards & Goudr6 (Pty) Ltd., 1977 (4) SA 494,
503-04 (N) (S. Afr.); S.A. Wire Co. (Pty) Ltd. v. Durban Wire & Plastics (Pty) Ltd.,
1968 (2) SA 777, 788 (D) (S. Afr.); Nathan, supra note 71, at 39-41 (citing Poolquip
Indus. (Pty) Ltd. v. Griffin, 1978 (4) SA 353, 357-59 (W) (S. Afr.)).
232. See Nat'l Chemsearch (SA) (Pty) Ltd. v. Borrowman, 1979 (3) SA 1092, 1093
(T) (S. Afr.); Super Safes (Pty) Ltd. v. Voulgarides, 1975 (2) SA 783, 785 (W) (S.
Afr.); Van de Pol v. Silbermann, 1952 (2) SA 561, 572 (A) (S. Afr.); Aronstam, supra
note 51, at 21 (citing Cowan v. Pomeroy, 1952 (3) SA 645, 649 (C) (S. Afr.)); Nathan,
supra note 71, at 35 (citing Nachtsheim v. Overath, (1968) 2 SA 270, 271 (C) (S.
Afr.)).
233. See Magna Alloys & Research (SA) (Pty) Ltd. v. Ellis, 1984 (4) SA 874, 898
(A) (S. Afr.).

234. Id.
235. See discussion supra Part IV.B and accompanying notes.
236. 1989 (1) SA 1 (A) (S. Afr.).

237. Id. at 16.
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severable from the rest of the agreement when they concern the principle purpose of the contract and are not merely subsidiary to it. 238
The court re-affirmed the principle that a court may not re-write a
contract for the parties.2 39 Consequently, parties in a contract are not
allowed to request a court to "take our agreement, such as it is, excise
from it all that is bad, and retain what is good, and provide us with a
contract which is legal and enforceable,
even though it may not be
240
what we originally had in mind.
In The Concept Factory v. Heyl, 241 the court stated that a party who
wishes "to enforce something less than the whole contract in restraint
of trade should raise this issue pertinently so that it can be dealt with
in evidence and argument. ' 242 A court is not compelled to "whittle
down an unreasonable restraint of trade until it eventually becomes
reasonable. '243 Also, in Coin Sekerheidsgroep (Edms) Bpk v. Kruger,244 the court held that it "is not obliged . . .to carve away at an
unreasonable covenant in [a] restraint of trade" clause until the restraint becomes reasonable.2 45 A restraint clause will only become enforceable provided that "the unenforceable portion can be separated
from the enforceable portion without deviating from the intention of
the parties and without creating a new contract for" them.2 4 6 A
proper foundation must be laid by the applicant when only the partial
enforcement of a restraint is sought.24 7
3.

The Effect of Breach of Contract on a Restraint Clause
An employer who has wrongfully terminated an employment contract cannot rely on the provisions of a restraint of trade clause incorporated in such a contract. 248 In Basson v. Chilwan,249 it was stated
238.
239.
240.
241.
242.
243.

Id.
See id.
Id.; see also KERR, supra note 4, at 187.
1994 (2) SA 105 (T) (S. Afr.).
Id. at 112.
Carole Lewis, General Principlesof Contract, in ANNUAL SURVEY OF SOUTH
AFRICAN LAW 144 (Carole Lewis et al. eds., 1994) (quoting The Concept Factory, 1994
(2) SA at 112).
244. 1993 (3) SA 564 (T) (S. Afr.).
245. Id. at 565.
246. See id.
247. See Nampesca (SA) Products (Pty) Ltd. v. Zaderer, 1999 (20) I.L.J. 549,
557-58 (C) (S. Afr.) (confirming the principles laid down in Coin Sekerheidsgroep).
248. Info DB Computers v. Newby, 1996 (17) I.L.J. 32, 35 (W) (S. Afr.). This case
was criticised for not providing analysis applying this rule to an actual employment
contract where the parties had agreed to enforce the restraint even if the employer
wrongfully breached the contract. Reeves v. Marfield Ins. Brokers, 1996 (3) SA 766,
774 (A) (S. Afr.). However, the court would refuse to enforce a restraint where an
employer has wrongfully terminated an employee's employment in a fraudulent manner. Id. at 775. See also Carole Lewis, General Principles of Contract, in ANNUAL
SURVEY OF SOUTH AFRICAN LAW 207-08 (Carole Lewis et al. eds., 1996) (discussing
case law regarding the unenforceability of restraint clauses when the employer fraudulently terminates the employment contract).
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that mere competition from an employee should be protected by binding the employee, for a certain period of time, through employment. ° Under such circumstances, "the employee would receive...
[the] agreed remuneration and not be unproductive. '251 An employer
will be entitled to use the usual common law remedies for breach of
contract when the employee decides to leave his or her employment
252
to work for a competitor before the expiration of the agreed period.
VII. CONCLUSION
Restraint of trade clauses are prima facie valid and enforceable contractual terms in South African employment contracts, provided that
their provisions are not contrary to public policy. The distinct influences of both the English law and the Roman-Dutch law should be
acknowledged bearing in mind that, in the end, the principles of the
Roman-Dutch law have superseded the principles of the English law.
Clearly the sanctity of a contractual promise is still respectable in the
current and modern society. But it must also be recognised that restraint of trade clauses have evolved during the last few decades. Evidently, the focus of restraint of trade clauses has shifted from its initial
validity crises to the determination of the meaning of its core provisions, including public policy, and protectable interests. Keeping
abreast with the challenges which are initiated and demanded by modern society has never been easy, and its consequent toll on many of
the established principles of the Roman-Dutch law has not been
surprising.
Fortunately, the principle of the sanctity of contract, with its implied
sanctity of promise, has survived the various onslaughts on its existence to the benefit of employers who need to protect their businesses
from unfair competition, and that is commendable.
249. 1993 (3) SA 742 (A) (S. Afr.).
250. Id. at 744.
251. Id.
252. See id. These remedies include compensation, application for an interdict, or
even special performance under exceptional circumstances. VAN JAARSVELD ET AL.,
supra note 30, at 275, 278, 280.
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